Table of Contents

TADIE OF CONENTS ...ttt bbbttt e b bbbt et ne e e s eneas [
SESSION 1
Re. Exploitation of Children in Orphanages in the State of Tamil Nadu v. Union of India........... 1
Center for Child Rights through its Co-Director v. Union of India............cccccoveviiiiiiiiniiciee, 5
SESSION 2
Dharam Deo Yadav v. State of U.P. .......cccciiiiiiiiiice e 7
Crime SCENE MaNAGEMENT .......oiiiiiee ettt e e st e e e s e e teeneesbaeteeneesneesreenee e 9
EXpert SCIENLITIC EVIAENCE..........ccviiieiiee et ae e 10
DNA and Identity Of SKEIETON ..........coviiiiiiiececce e 11
Investigation in Rape Cases: Need for Proactive ApPProach..........cccocevveiieveiiicve e 12
CaSe LAW RETEITEA: .......couieieiee ettt e e b e ens 12
Adverse Comments on Manner of Investigation and Trial............ccccooceoveiiiiiiiie e 14
Unwarranted Acquittal and Remedy for Prevention:...........cccccceveiieiiiieieece e 15
Collection of Circumstantial EVIOENCE: ........cccoviiiiiiiiieinieee s 16

Mandatory Examination of Accused, Collection of Evidence, Training to Examining Forensic

MEAICAI PraCtitiONErS: ... ..cuieiieieieie ettt sttt ettt sbesreeneas 16
Prohibition of Finger Test 0N RAPE SUMVIVOIS: .........ccoveiuiiieiieiecee et 17
Establishment of Modern Forensic Sciences Laboratory: ..........ccccovvevvieeieeieiie i 17
Thorough Investigation by Efficient Investigation Officers:..........ccoccoviviiiiiiei e, 17
ProteCtION OF VWITNESSES: ..ovviiiieieieie ettt ettt e nteeneesreene e e nneenes 17
Strict Action against Investigating Officers, Medical Officers and Other: ............cccccvevvrenee. 18
Development of Policies and ProtoCOIS: ...t 18
Proper Training is given to Judicial OffiCerS:.........coiiiiiiiie e 18

SESSION 3

The Psychology of Trial JUAQING .........coiiiiiiiiiee s 19
Legal Training, Legal Precedent and Role CONSIIAINTS ..........cccereiiiinininieieee e 20
Does Legal Training and Experience Insulate Judges From Common Cognitive Errors?....... 20
Sentencing Decisions: Deviations from the lIdeal NOrM.........ccccooeiiiiiininiiicie e 21

Workshop to Assess Nature of Difficulties Faced by POCSO Courts [P-945] Page i



Intellectual, Attitudinal and Political and Context Effects On Judicial Gate Keeping Decisions

................................................................................................................................................... 22
Judicial Concerns with Distributive versus Procedural JUSEICE ...........ccocviiiiiiciininiiee 24
Judges as AIEINALIVES T0 JUIIES ........ooviiiiiiieeee e 24
FULUIE RESEAICH TOPICS. ...ttt 25
ReCOMMENTEU REAMING .....veiveeiieiecie ettt sttt e e steeeesneesreenne s 25
RETEIINCES ...ttt ettt et R e bt n e bt et et e ere e re et nneenreenae s 25
SESSION 4
Dharam Deo Yadav v. State Of U.P. ..ot 29
SESSION 5,6 &7
Jitendra Singh @ Babboo Singh v. State of U.P.........ccooiiiiii 43
1YL =TT = 0 (U T R TR 43
QLIRS TR 1 10T R 58
Abuzar Hossain @ Gulam Hossain v. State of West Bengal.............ccoccoovviiniiiinnice 69
A O 0T | - TR 69
QLIRS TR 1 10T R 86
SESSION 8
Defining Child Pornography: Law Enforcement Dilemmas in Investigations of Internet Child
POINOGrapNY POSSESSION. ... .c.vitiitiitiiieitieteeit ettt b bbbt b et bttt b s e 91
T 0T L1 o4 A o] o SR 92
Issues in Internet Child POrNOgraphy ..o s 92
What is Internet Child POrnography?.........ooooiiiiiiiieiee e 92
Law Enforcement Investigations of Internet Child Pornography.........cccccooiiniiiiiinnnns 93
Dilemmas in Investigating Internet Child Pornography POSSESSION .........cccccvveriieneniinnnns 93
METNOUOIOGY ..ottt bbbttt bbb ene s 94
RESEAICN DESIGN ...ttt ettt et e et s b e et e sre e beesreenreareeee s 94
Data Collection and ProCEAUIES ..........ccuiiiiiieiieiieeeie e 95
Study Population and Sample ... 95
NON-AITEST CASES ...ttt ettt ettt ettt h etk e ab e e s bt e es b e e be e e mte e sbeeanb e e abeeabeennneanbeennnas 96
RESUIES ...ttt ettt bbbt b bt r e b e e nne e reenae s 97
Internet Child Pornography Possession Cases Where No Offender was Arrested.............. 97

Workshop to Assess Nature of Difficulties Faced by POCSO Courts [P-945] Page ii



Evaluating the Nature of Child Pornography IMages............ccccevverinieiieene s 98

Determining the Age of Children Depicted in Child Pornography Images...........cccccovevennene 99
Discussion and ReCOMMENTALIONS ........ciuiiiiiieiiiie et 101
[0 T = LA o] TSRS 101
Recommendations Related to Defining Child Pornography...........ccccceoiiiiiiiininennnen 101
(O00] 0 0] (11 [0 o SRR PRSI 102
Ranjit D. Udeshi v. State 0f Maharashtra ............cccooviieiiiiiiiic e 104
Y 10 Y7 LU= o O PSS 104
Shri Chandrakant Kalyandas Kakodkar v. The State of Maharashtra..............ccccccooveviiieiiennns 117
Samaresh BoSe V. AMAl IMITIa ........oiiiiiiiiieeie e et 124
ALNL SN, J oot R ettt E ettt e bt e et st eerenre e 124
Raju Thapa v. State of Uttarakhand..............ccceoviiiieiiiiic s 147
B.S. VBIMA, J. e ne e 147
SESSION 9
PrIVACY & MEOIA LAW ......ccuviiicie ettt ae e be e te e e sraesreenne e 155
L oo [0 Tod o] o TSSOSO UP TP PRRON 155
Constitutional Framework Of PrIVACY .........cccoiiiiiiiiiiinieerese e 156
INternational CONVENTIONS..........oiiiieiieie ettt ee e sreeeesreesreenee s 157
0] ] o3 =Y €57 o S S 158
The COUt COMMENTEA: ... .ottt e te e esreeneeneenneenes 159
Safeguarding Identity Of Children ... 160
Safeguarding Identity 0f Rape VICHIMS.........coooiiiiiiiiiiieee e 161
Trial by Media & Media VICIMISALION ........cccoiiiiiiiiiieee e 162
STING OPEIALIONS. ...ttt b bbbttt e et et e bbb nbenne s 165
International Law on Media & Privacy EhICS .........ccoiiiiiiiiiiiieieeee e 168
UNITEd KINQUOM.....o.tiiiii ittt sn bbb 168
FTANCE . .ttt e e nar e nnreas 169
Yo =T o SO PRRTR PRSI 170
- 0 o PR PPR 171
N T= 1 1= g T [0 SRS 172
(070] 0 0d [T o]  HS RSO P TSR UT PRSPPI 173

Workshop to Assess Nature of Difficulties Faced by POCSO Courts [P-945] Page iii



Dinesh @ Buddha v. State of Rajasthan ............ccooveiiiiiiiiiiie e 176
ATTJIEPASAYAL, J. .t b bbbttt e bbb 176
SESSION 10
Guide to Mandatory REPOITING .....c..oiiiiiieieierieie bbb 181
Lo WRY TEPOIT? .ottt b et b bt 181
2. Obligation to inform the Child...........ccooveii i 181
K VAL (o T (=T 0 i USSR 182
A SANCTIONS ...ttt ettt bbbt b bt e e et st bt bt s bt bt bt e st e st et et et st benbenre s 182
4.1 Failure to Report Child ADUSE ........cvoiieicc e 182
4.2 Reporting False INfOrmation ............cccooveiiiiiiicie e 182
SESSION 11
Challenges before the INVestigating AQENCY .......c.coveiiiiiiieie e 185
ReSPONSE t0 the PreSENtatioNS..........cciieiiieieiiece e sre e 186
Judicial Officers and PUBIIC PrOSECULOIS .........ccviiiiiiiiiieie s 186
MEAICAI OFFICEIS ...ttt b n e 187
Child Welfare COMMITIEES .....veiveiieieeiesieeie ettt ee e e ereesreenee s 187
CIVII SOCIBLY.....eeteii bbbttt b e bbb 187
4] T =1 £ OSSR 188
Important Procedures to be followed by POIICE ..o 189
Recording Of the OFFENCE:.........ooiiie e 189
Recording a Child's STAtEMENT: .......c..oiviiiiii e 189
Medical Examination and treatmMent: ............oooveueiiieieeiese e 190
] 1=] 1] oSSR 190
Challenges Before Health Care ProfeSSionals ............coviiiiiiiiiiiiesessesee e 190
Presentations by Doctors in District Hospitals and MCGM..........cccocviiiiiiieiiieicce 190
ReSPONSE t0 the PreSENTatiONS.........cciiiiiiieiee e 192
Judicial Officers and Public ProSecutors...........ccccocuiiiiiiiiii i 192
o) (ot 0§ (oL =) o SRR 193
Child Welfare COMMITIEE ......c.eeieiieie ettt sre et esreenee s 193
CiVil SOCIELY RESPONSE ...ttt 194

Workshop to Assess Nature of Difficulties Faced by POCSO Courts [P-945] Page iv



A CTION PlOINES . ..ttt ettt n s nnnnnnnnnnnnn 194

Important Procedures to be followed by Medical Practitioners..............cccoeveveieniiiiinnnnnns 195
Child Welfare Committee and Juvenile Justice Board .............cccoeviiiiiiiiiiiecic e 195
Functioning OF SPECIAL COUNS ........oiviiiiiiiiieieie e 195

Presentations by Judges and PrOSECULOIS .........eiviiiirieiieiie et 196

ResSpoNse t0 the PreSENTatioNS...........coiiiiiiiieierese e 197

CiVil SOCIELY RESPONSE .. ..euvveeieeiie ittt s ettt ste e re e s beebeaneesaeeaesneesreeneeas 197
ACTION POINES....ttieie et b bbbt et e e et et e bbb enbenreas 198
Important Procedures to be followed by Special CoUIS ..........cccovvveviiieiieiece e 198

Examination of the Victim in Special Court:...........ccooiiiiiiicce e 199

Rights of an Accused Child:...........coouiiiiii s 200
Action Points DY StaKENOIUEIS ........c.ooiiieee e 201

INVESTIGALION AGENCY ..veeiiieiie ettt ettt et e e e s be e teeseesbeetesnaesteeneesnnenraeeens 201

Health Care ProfeSSiONalS .........cccoiiiiiiiiiieiee et 201

Child Welfare Committee and Juvenile Justice Board ............ccccooeriiinininiinnenene e 202

SPECIAL COUIS ...ttt e et e st e e e s s e e s be et e s teesbeentesneesteeneeareenreeneeas 202
Time Period to be observed by Various ageNnCIES: ..........couviveiierieiieieere e seesie e se e se e 202
SESSION 12
Re-writing the Concept of Burden of Proof..........ccccoe e 205
Supreme Court Judgment in Sher Singh @ Partapa v. State of Haryana requires re-consideration
..................................................................................................................................................... 205
Y =T T o SO SPSTR 205
Whether the accused has to discharge his burden beyond reasonable doubt?............................ 209
Burden of proof in offences created by legal fiction; ..., 210
LegiSIatiVe INTENTION .......cceiiiiice e te e re e ste et e reenas 211
NOOr Aga V. State Of PUNJAD .......cooiiiiiic et 214
I = 111 - VO 214
INTRODUGCTION ..ttt e et e e et e e st e e st e e et e e e snae e e sneeeesnteeenneeeeneeas 214
PROSECUTION CASE ...ttt ettt et e e st e e s e e e snae e e snae e e nnaeeesnneeea 214
ARREST AND PURPORTED CONFESSION.......ccoii ettt 215
INVESTIGATION. ...ttt e e et e e st e e st e e st e e e snae e e snteeesneeeennaeeenees 215

Workshop to Assess Nature of Difficulties Faced by POCSO Courts [P-945] Page v



PROGCEEDINGS ... 215

CONTENTIONS . ..o e e st e e st e e s b e e e saa e e e snbeeennaeeeneeas 216
AN OVERVIEW OF THE STATUTORY PROVISIONS ........ccoiiiiec e 217
Preparation Of INVENTOTY ........cooiiiiie bbb 222
Certificate OF UESTIUCTION. ......ccueiieiieii ettt sbeenae e e nbeenne s 222
CONSTITUTIONALITY oottt ettt e e snae e e nnae e e nnae e e nnneas 222
BURDEN OF PROOF ......ooitiiiititiiieise ettt sttt sttt st st esasse e e ane s s 230
CASE AT HAND ..ottt sttt bbbt e sttt e e be st eneabentens 235
Confession Of the APPEHANL.............cov i 235
NON PRODUCTION OF PHYSICAL EVIDENCE .......cccooiiiiiiiiieeseseese e 240
52A. Disposal of seized narcotic drugs and psychotropic substances. ...........cccocceviveveiiieieenns 243
INAEPENAENT WITNESSES. ... .ecvveiieeie et sttt te et et e e e s e ste et esreesteesbesneesraeteannesraenneas 248
Discrepancies in the Statements of Official WItneSSeS...........cceiveviiiiieiecie e 249
CONCLUSION . ...ttt ettt s bt e s b eb et e st et e st e ebe st eneabe e e 250
SESSION 13
Prosecutrix in a Rape Case — Evaluation of EVIAENCE............ccovveiiiic i 253
(42) CRIIA WITNESS: ...ttt bbb bbbttt b bbbt 275
(43) WiItNesSes TrOm FUFAL @rEAS:-........ccuerveiuerierieiisiesiieeeee ettt 275
SakShi V. UNION OF INGIA ..ot e e e neenneenne s 276
SESSION 14
Dushyant Kumar v. State of Himachal Pradesh.............cocooiiiiiiice e 281

Workshop to Assess Nature of Difficulties Faced by POCSO Courts [P-945] Page vi



